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WALSH, J.

Before the Court is the notion (Doc. # 5) of defendant
Robert Schoeberl ("Defendant”) to dismss the conplaint of
plaintiff Mntgomery Ward Holding Corp. ("Mntgonmery Ward") or
alternatively, for a nore definite statement. Defendant filed a
$1, 430, 000. 00 proof of claimin Montgonery Ward's bankruptcy case
based on a prom ssory note Montgonery Ward issued as parti al
paynment for redeened stock. In its conplaint, Mntgonmery Ward
requests contractual, statutory and equitable subordination of
Def endant' s clai munder 11 U. S.C. 8 510 based on the note's origins
as paynment for equity and Defendant's status as a forner
shar ehol der.

For the reasons set forth below, | grant Defendant's
notion to dismss the count for statutory subordination under 8§
510(b)* and grant Defendant's notion for a nore definite statenent
on the remai ning two counts.

BACKGROUND

Mont gonmery Ward i s the parent conpany of Montgonery Ward,
LLC, fornerly known as Montgonery Ward & Co., Inc., a nationw de
retail nmerchandi ser. On July 7, 1997, Montgonery Ward and its
affiliates (collectively, the "Debtors") filed voluntary petitions
for relief under chapter 11 of the Bankruptcy Code. On July 15,

1999, an order was entered confirm ng the Debtors' chapter 11 pl an

1 Unl ess otherwi se indicated, all references to "§

are to a section of the Bankruptcy Code, 11 U.S.C. §
101 et. seaq.



("Plan").

Mont gonery WArd commenced this adversary proceedi ng on
Novenber 2, 1999. It makes the following allegations which
Def endant does not dispute: On Decenber 16, 1996, Montgonery Ward
exercised its rights wunder a 1988 Stockhol ders' Agreenent
(" St ockhol ders Agreenent") to redeem 200, 000 shares of Montgonery
Ward common stock from Defendant, a forner enployee. To purchase
the shares, Montgonery Ward paid a certain anount of cash and
i ssued a $3,975,000.00 promi ssory note ("Note") for the bal ance.
The Note is payable in three equal annual installnents of
$1, 325, 000.00. Installnents under the Note were unpaid as of the
Debtors' petition date and formthe basis of Defendant's proof of
claim (C aimNo. 9209)("d aint).

Mont gonmery Ward's performance under the Note is subject
to Article IV of the Stockholders' Agreenent. Article 1V
establishes certain restrictions on Muntgonery Ward's rights and
obligations to redeem stock. In particular, Section 4 relieves
Mont gonery Ward from paying on the Note if paynent violates: (1)
any applicable state law in Mntgonery Ward's state of
i ncorporation; (2) any provisions of Mntgonery Ward's materia
contracts or Certificate of Incorporation; and (3) any cash paynent
[imtation then in effect as defined in the Stockholders
Agr eenent .

The d ai mincludes an addendum whi ch asserts a right to
recover "costs and expenses of enforcenment, including, wthout

limtation, attorneys' fees" incurred in enforcing Montgonery
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Ward' s obligations under the Note. Proof of Caim# 9209, Exh. A
1 1. The addendumasserts contingent, unliqui dated cl ai ns based on

rights to indemification and contribution arising under Montgomnery

Ward's certificate of incorporation, bylaws, contract, or
otherwise. |1d., T 11. This assertion was "filed only to preserve
any and all rights and entitlenments"” of Defendant. |d.

In Count | of its conplaint, Mntgonery Ward requests
contractual subordination of the daimunder 8 510(a) based on the
terms of the Note and Section 4 of the Stockhol ders' Agreenent. 1In
Count 11, Montgonery Ward requests statutory subordi nati on under §
510(b) because it alleges the Claimis one for damages arising from
the purchase or sale of its securities. In Count IIl, Montgonery
Ward requests equitable subordination of the C aimunder 8 510(c)
based on the Note's origins as paynent for redeened stock.
Def endant seeks to dismiss all three counts under F.RCv.P.
12(b)(6) or in the alternative, for a nore definite statenent of

each under F.R Civ.P. 12(e)?>.

BACKGROUND

When apprising the sufficiency of a conplaint for
purposes of Rule 12(b)(6), the accepted standard is that "a
conplaint should not be disnmssed for failure to state a claim

unl ess it appears beyond doubt that the plaintiff can prove no set

Wth nodifications not relevant here, F.R Bank.P. 7012
makes F. R Civ.P. 12 applicable to adversary proceedi ngs
i n bankruptcy.



5
of facts in support of [its] claim which would entitle [the

plaintiff] to relief.” Conley v. G bson, 355 U S. 41, 45-46, 78

S.Ct. 99, 102 (1957). The liberal pleading standard of the Federal
Rul es of Civil Procedure requires only a statenent of jurisdiction
and "a short and plain statenent of the claim showing that the

pl eader is entitled torelief."” Schaedler v. Readi ng Eagle Publ'n,

Inc., 370 F.2d 795, 798 (3d Gr. 1967). The conplaint nust afford
the adversary fair notice of the nature and basis of the claim
asserted and a general indication of the type of Iitigation
i nvolved. Id. The Federal Rules do not require that a conplaint
state all facts necessary to constitute a cause of action. |d.

In contrast, Rule 12(e) does not address the |egal
sufficiency of a pleading but permts the defendant to request
clarification of an anbiguous pleading to prepare a neani ngful

response. See, e.q., Sisk v. Texas Parks and Wldlife Dep't, 644

F.2d 1056, 1059 (5th Cir. 1981) citing 5 Wight & Mller, Fed.
Practice & Procedure: Cvil 8§ 1356 at 590-91; Schaedler, 370 F.2d
at 798-99. Under Rule 12(e), | may allow a plaintiff to anmend a
conplaint to avoid the "draconian remedy" of dismssal if the
conplaint is inarticulate or vague. Schaedler, 370 F.2d at 799.
Rul e 12(b)(6), however, authorizes a court to dismss a

cl ai m based on a dispositive issue of law. Neitzke v. WIIlians,

490 U.S. 319, 326, 109 S. . 1827, 1832 (1989) citing Hi shon v.

King & Spalding, 467 U S. 69, 73, 104 S.C. 2229, 2232 (1984). In

these circunstances, dismssal is wthout regard to whether the

conplaint is based on an outl andi sh | egal theory or on a cl ose but
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ultimately unavailing one. 1d. at 327, 109 S.C. at 1832. This
procedure, operating on the assunption that the factual allegations
in the conplaint are true, streamlines litigation by dispensing
wi t h needl ess discovery and fact finding. Id. at 326-27, 109 S. C
at 1832.

| . Cont ract ual Subordi nati on.

| find that dismssal of Count | for contractual
subordination wunder 8§ 510(a) is not appropriate under these
standards. However, | agree with Defendant that Montgonery Ward
shoul d anend Count | of the conplaint to identify which contractual
provi sions and correlating facts allegedly trigger subordination.

Section 510(a) provides that a subordi nati on agreenent is
enforceable in bankruptcy to the sane extent the agreenent is
enf or ceabl e under appli cabl e nonbankruptcy law. 11 U.S.C. § 510(a).
In Count | Montgomery Ward alleges that the Note by its terns is
subordinate to Section 4.1 of the Stockhol ders' Agreenent and that
bot h t he Not e and t he St ockhol ders' Agreenent are enforceabl e under
[Ilinois [|aw These allegations strike ne as sufficient to
wi thstand a Rule 12(b)(6) dism ssal. The conpl ai nt adequately puts
Def endant on notice that Montgonmery Ward will try to prove the Note
and rel evant section of the Stockhol ders' Agreenent are valid and
permt a 8 510(a) subordination of the Claimto those of general
unsecured creditors.

| neverthel ess agree with Defendant that a notion for a
nore definite statenent is justified. G ven the conplexity of the

contracts, Defendant is entitled to nore than Mntgonmery Ward's
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sinple assertion that treatnent of his Caim on par wth other
unsecured clains violates the Note and Section 4.1 of the
St ockhol ders' Agreenent. Principles of fair notice dictate
Def endant is entitled to enough information at the outset of the
case to identify the predicate facts and contractual provisions
Mont gonery Ward rel i es upon to permt subordinati on under 8 510(a).

Consequently, although a request for a nore definite

statement is generally not favored, see Begier v. Ceveland

Pneumatic (In re Anerican Int'l Airways, Inc.), 66 B.R 642, 645

(Bankr. E.D.Pa. 1986), | am satisfied that Count | is vague and
anbi guous for purposes of Rule 12(e). | think Defendant's notion
fairly identifies the type of facts Mntgonmery Ward should set
forth in an anended conplaint (e.g., the relevant tine and extent
of capital inmpairnment, if any, which of the defined contractual
l[imtations apply, etc.). Defendant's Motion to Dismss, or inthe
Al ternative, for Mxre Definite Statenent, Doc. # 5, pp. 6-10, 91
20-28. Accordingly, |I grant Defendant's notion for a nore definite
statenent on Count |.

1. St atut ory Subordi nati on

In Count 11 of its conplaint Montgonery Ward requests
subordination of Defendant's Claim to the "extent [it] seeks
damages of the type referenced in section 510(b) of the Bankruptcy
Code." Conplaint to Subordi nate Redenption Note Claim Doc. # 1,
p. 6, 1 25. Section 510(b) mandates subordination of a claimfor
damages "arising from' the purchase or sale of securities of the

debtor. The critical inquiry here is whether a clai mbased solely
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on the nonpaynent of a promissory note issued by a debtor to
consunmate the repurchase of its own stock is one for danmages
"arising fronm' the purchase or sale of its securities. Under the
pl ai n | anguage of § 510(b) | hold that it is not.?

The starting point for any case i nvol vi ng construction of

a statute is the language itself. See United States v. Ron Pair

Enters., Inc., 489 U S 235, 242, 109 S. C. 1026, 1031 (1989).

Section 510(b) states in relevant part:

[A] claim arising from rescission of a
purchase or sale of a security of the debtor
., for damages arising fromthe purchase or
sal e of such a security, or for reinbursenent
or contribution allowed under section 502 on
account of such a claim shall be subordi nated
to all clains or interests that are senior to
or equal the claimor interest represented by
such security..
11 U.S.C. 8§ 510(c).

The statute contenpl ates three ki nds of cl ainms subject to
automati c subordination: (1) a claim based on the rescission or
attenpted rescission of a purchase or sale of a debtor's
securities; (2) a claim based on danmages that arise from the

pur chase or sale of a debtor's securities; and (3) a clai mbased on

| note that a Rule 12(b)(6) notion to dismss is treated
as one for summary judgnent and di sposed of as provided
in Rule 56 if the parties present matters outside the
conpl ai nt on which the Court relies. To the extent Rule
56 is applicable to the present controversy, | find that
its pleading standards have been net. The parties have
fully briefed the rel evant i ssues. See Defendant's Moti on
to Dismss (Doc. # 5); Plaintiff's Menorandum of Law in
Qpposition to Defendants' Mdtions to Dismss or, in the
Alternative, for a More Definite Statenent (Doc. # 6);
Response to Plaintiff's Menorandum of Law in Qpposition
to Defendant's Motion to Dismiss, or in the Alternative,
for a More Definite Statenment (Doc. # 7).
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rei mbursenent or contribution allowed under § 502 on account of
either (1) or (2).

At issue is the second category of clains. Montgomery
Ward al |l eges the Note represents a debt based on the redenption of
its comon stock. It argues that any claimfor damages under the
Note therefore "arises front the purchase or sale of its securities
within the neaning of § 510(b).

Mont gonery Ward's argunment is prem sed on a distended
interpretation of the causal rel ationship between the purchase or
sale of the securities and the type of <claim subject to
subordi nation. The plain |anguage of 8§ 510(b) is nore limted. It
applies only to a claim that directly concerns the stock
transaction itself, i.e., the actual purchase and sale of the
debtor's security nust give rise to the contested claim E.g.,

Nugent v. Anerican Broadcasting Sys., Inc. (In re Betacom of

Phoeni x, Inc.), 225 B.R 703, 706 (D. Az. 1998) (" The plain neani ng

of section 510(b) mandates that a claimnust arise fromthe actual

purchase or sale of a security"); Inre Weth Co., 134 B.R 920,

921 (Bankr. WD. M. 1991)(claim "nust directly concern the stock
transaction" to come within 8 510(b)).

The wuse of "danmges” in 8 510(b) supports this
conclusion. The term connotes a recovery broader than a sinple

claimon an unpaid debt. In re Weth Co., 134 B.R at 921 (term

"damages" inplies sone defect concerning the purchase or sale of

securities); In re Blondheim Real Estate, Inc., 91 B.R 639, 640

(Bankr. D.N. H 1988)(term"danages" nmeans nore t han sinpl e recovery
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of an unpaid debt due on an instrunent). The term "damages"
inplies a tortious injury, as for exanple, one suffered fromthe

fraudul ent issue, purchase or sale of securities. In re Weth

Co., 134 B.R at 921; Inre BlondheimReal Estate, Inc., 91 B.R at

640. It also serves to include clains by investors who technically
do not have a claimfor rescission but who still have a securities

fraud claim In re Blondheim Real Estate, Inc., 91 B.R at 641;

accord Inre Md-Anerican Waste Sys., 228 B.R 816, 825 n. 5 (Bankr.

D.Del. 1999)(noting that "clainms based on 8 510(b) can also be
based on other case |aw and statutory | aw dealing wth fraudul ent
conduct generally, breach of fiduciary duty and simlar types of
m sconduct” related to the purchase or sale of a debtor's
security).

The | egi sl ative history of 8 510(b) supports a concl usi on
that the plain |anguage of the statute limts autonatic
subordinationto clainms that directly concern the stock transaction
itself. Exi sting case law unifornmly agrees that Congress enacted
§ 510(b) to prevent equity investors from converting their
interests into higher priority general unsecured clains by

asserting fraud or rescission clains. E.g., Christian Life Cr.

Litigati on Defense Comm Vv. Silva (Inre Christian Life Cr.), 821

F.2d 1370, 1375 (9th G r. 1987); Washington Bancorporation V.

F.D.I.C. (In re Washington Bancorporation), 1996 W 148533, *19

n.18 (D. D.C. 1996); The Ltd. Partners Conm of Amarex v. Ofici al

Trade Creditors' Comm of Amarex (Inre Amarex, Inc.), 78 B.R 605,

609 (WD. k. 1987).
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Congress wanted to i npl enent a policy which all ocates the

risk of securities fraud onto the investor. Inre Amarex, Inc., 78

B.R at 609-10; In re Weth Co., 134 B.R at 921. Al l ow ng an

equity holder to share pari passu with unsecured creditors by

asserting a rescission or tort damage claimdefeats this goal. In

re Weth Co., 134 B.R at 921-22. Thus 8 510(b), by subordinating

rescission or tort damage clains arising from an illegal stock
transacti on, keeps the risk where Congress intended to place it --
on the investor. |d.

These policy considerations are notably absent in the
present case. Defendant is not an equity holder trying to better
hi s position by undoi ng the purchase transaction with a resci ssion
or damage claim Defendant is attenpting to enforce the sale of
stock to Montgonmery Ward. Nor is Defendant attenpting to
reall ocate the risk of an unlawful issuance of securities onto the
backs of general unsecured creditors. No one contends that the
shares of stock Montgomery Ward purchased were illegally issued.
Thus | amsatisfied that the facts of this case do not fit within
t he purpose or neaning of 8 510(b).

My conclusion is in keeping with the decisions of other
courts that have addressed autonati c subordi nati on under 8 510(b).
Not surprisingly, nost of these cases involve sharehol der clains
for rescission or damages based on the fraudulent sale of

securities or related fraudul ent conduct. E.g., Levine, BRS v.

Resol ution Trust Corp. (Inre Coronet Capital Co.), 1995 W 429494,

*8-9 (S.D.N.Y. 1995) (section 510(b) applies to clains by
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not ehol ders for resci ssion of subordi nat ed notes based on debtor's

fraud and m srepresentations when issuing notes); In re Ganite

Partners, L.P., 208 B.R 332, 334 (Bankr. S.D.NY. 1997)

(concluding that 8 510(b) applies to clai ns based on al | egati ons of

post-investnent fraud); Inre Stern-Slegman-Prins Co., 86 B.R 994,

999- 1000 (Bankr. WD. Mb. 1988) (collecting cases applying 8§ 510(b)
to clainms related to securities fraud).

The few courts that have considered statutory
subordination in light of a claimbased solely on enforcenent of a
debt instrument have concluded 8 510(b) does not apply. See lnre

Washi ngt on Bancor poration, 1996 W. 148533, *20 (section 510(b) does

not apply to a claimseeking to recover on conmerci al paper because
the claim seeks only recovery on the debtor's debt obligations

rather than on a tort claimin the sale of the paper); Inre Weth

Co., 134 B.R at 921 (holding that clainms based on notes issued by
debtor to redeem stock neither fall under the plain | anguage of §
510(b) nor "bear any relationship whatever" to its underlying

policy concerns); In re Blondheim Real Estate, Inc., 91 B.R at

640, 642 (section 510(b) does not apply to clains based on debtor's
not es because such clains are for sinple recovery of an unpai d debt

due upon an instrunment); Inre Stern-Slegman-Prins Co., 86 B.R at

1000 (claim of deceased shareholder's estate to enforce sale of
stock to corporate debtor not subject to mandatory subordi nation
because facts surrounding valid stock redenpti on agreenent do not
fit within purpose or neaning of 8 510(b)).

The cases Mntgonery Ward cites in support of its
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position are i napposite. Although it is true these cases interpret
"damages arising fronl under 8§ 510(b) "broadly," | do not agree
they support the proposition that a claim to enforce a stock
redenption note is subject to mandat ory subordi nation

First, t he cases Mont gomery War d cites are
di stingui shabl e because they all involve allegations by securities

hol ders of fraud or wongdoing by the debtor. See In re NAL

Financial Goup, Inc., 237 B.R 225 (Bankr. S.D.Fla. 1999); Inre

Granite Partners, 208 B.R at 334; In re Public Svs. Co. of New

Hanpshire, 129 B.R 3 (Bankr. D.N H 1991).

Second, the cases that read 8 510(b) broadly confront an
I ssue not inplicated by a clai mseeking sinple recovery on a debt.
These courts are concerned that a restrictive reading of 8 510(b)
arbitrarily excludes a claimbased on fraud rel ated to the purchase
or sale of the debtor's securities but not caused by the initial
purchase or sale transaction. Thus they read § 510(b) broadly to
include a claim based on fraudulent activity after the origina
i nvestnment transaction, or a claim based on non-securities |aw
dealing with fraudul ent conduct generally related to the security
transaction. These courts reason that the | egislative policy that
allocates the risk of securities fraud to investors demands
subordination of all investor clains based on fraud connected to
t he purchase or sale of the debtor's securities, regardl ess of when
the fraud occurred or on which |l egal cause of action the clai mant
proceeds.

It appears to ne that the critical causal nexus in these
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cases is the alleged illegal or fraudul ent conduct, not sinply the
claims origin as one based on the claimant's status as a forner
st ockhol der. The | eading case advocating a broad reading of 8§

510(b) illustrates this point. See In re Ganite Partners, L.P.

208 B.R 332 (Bankr. S.D.N. Y. 1997).

In Ganite Partners, the court had to deci de whether

"damages arising fronl enconpasses a claim for danages based on
fraudul ent i nducenent to retain the securities. 208 B.R at 336.
In that case, the sharehol der claimnts asserted danages based on
the debtor's post investnent fraud which they argued i nduced them
to retain their stock instead of selling earlier. [d. at 335-36.
The court held that 8§ 510(b) was broad enough to apply to the
i nvestors' clains because the causality established by "arising
from' could include a claimfor damages based on a debtor's fraud
following the initial sale of its securities. l1d. at 339, 342 (a
"broader reading [of 8§ 510(b)] suggests that the purchase or sale
nmust be part of the causal |ink although the injury may fl ow from

a subsequent event."); See also In re NAL Financial G oup, 237 B.R

at 234 (adopting G anite Partners' approach and holding that

claimant's causes of action for breach of contract, breach of
fiduciary duty, and fraudul ent inducenent stem from agreenent to
buy debtor's securities and therefore arise fromthe purchase or
sal e of the debtor's securities within the neaning of 8 510(b)); In

re Public Svs. Co., of New Hanpshire, 129 B.R at 5 (court

subordi nated investor's claim based on debtor's alleged fraud

viol ati ons of securities |law, and breach of contract because "the
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| anguage of 8 510(b) is broad enough to include breach of contract

and rel ated actions as well"); but see Inre Amarex, Inc., 78 B.R

at 610 (legislative history, clear |anguage, and purpose of 8§
510(b) limts mandatory subordination to initial illegality and
does not enconpass clains based upon |ater conduct by issuer of
security).

Accordingly, absent an allegation of fraud in the
purchase, sale or issuance of the debt instrunment, 8§ 510(b) does
not apply to a claimseeking sinple recovery of an unpaid debt due
upon a prom ssory note. |Indeed, Montgonmery Ward's characterization
of its default on Defendant's Note as giving rise to danmages under
8 510(b) could Ilead to the untenable result that any cl ai m based
on default of a corporate bond or debenture is automatically
subordinated to the clainms of other unsecured creditors given the
definition of "security" in 8§ 101(49)(A). | do not believe
Congress intended this result.

| note in closing that Montgonery Ward seens to be nmaki ng
the inplicit argunent that Defendant's status as a fornmer
shar ehol der sonmehow differentiates his Caim from that of other
note hol ders or general unsecured creditors. | am not persuaded
that the Note's origin as paynent for stock is relevant under 8§
510(b). The provision is mandatory and the equity powers of this
Court do not permt me to override specific statutory | anguage.

Nor west Bank Wrthington v. Ahlers, 485 U S. 197, 206, 108 S. Ct

963, 969 (1988). To the extent Mntgonery Ward requests

subordi nati on based on its depiction of the Claimas an attenpt to
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recover on an equity interest, Mntgonery Ward nust proceed under
8§ 510(c).

| am also not persuaded by Montgonmery Ward's final
argunment that the addendum to the Caim includes a request for
"damages"” of the kind subject to 8§ 510(b). The addendum sinply
asserts aright to paynent for damages incidental to enforcenent of
the Note. It does not all ege damages based on the stock redenption
transaction itself. Simlarly, the addendum s "indemification
claim is nerely a reservation of rights and does not of itself
al | ege damages based on the purchase or sale of Montgonery Ward's
securities.

| therefore conclude that neither the plain | anguage of
8 510(b) nor its underlying policies apply to Defendant's C ai m
Accordingly, | grant Defendant's notion to dismss Count Il of the
Conpl ai nt .

(I Equi t abl e Subor di nati on.

I n its final count , Mont gonery  Ward requests
subordi nati on of Defendant's O ai munder 8 510(c). Section 510(c)
permts subordination of all or part of an allowed claimbased on
princi pl es of equitabl e subordi nation. Montgonmery Ward asserts the
Claimis sinply a delayed distribution of assets on account of its
common stock and as a matter of equity the C ai mshould be treated
as a sharehol der interest.

Def endant responds by arguing that 8§ 510(c) does not
permt equitable subordination wi thout a showing of creditor

m sconduct . The situation here does not dictate an extended
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di scussi on. In a recent opinion, | found that equitable
subordi nati on under 8 510(c) may be permtted even in the absence
of inequitable conduct by the creditor, i.e., the Third Circuit

recognizes a claim of no fault" equitable subordination.

Mont gonery Ward Hol ding Corp. v. MCaffery (In re Montgonery Ward

Holding Corp.), Ch. 11 Case No. 97-1409 (PJW, Adv. No. 99-561,

(Bankr. D.Del. Dec. 11, 2000); see also Burden v. United States,

917 F.2d 115, 120-21 (3d Cr. 1990). Accordingly, | find that
Count 111 of the Conplaint states a clai mupon which relief nmay be
granted, even wthout allegations that Defendant engaged in
wr ongdoi ng.

However, "no fault" equitable subordination does not
permt the categorical subordination of a claimsinply because it
is based on a stock redenption note. A court nust "explore the
particular facts and circunstances presented in each case before
determ ning whether subordination of a claim is warranted.”
Burden, 917 F.2d at 120.

Mont gonmery Ward's Conpl ai nt, however, is bereft of any
al l egation other than that the Claimis based on a note it issued
as paynent to redeemstock. This al one does not formthe basis for
relief under 8 510(c). Thus, | agree with Defendant that a nore
definite statement under Rule 12(e) is warranted. Fair notice
requires that Montgonmery Ward state the equitable facts and factors
which it believes warrant subordination under 8 510(c). For
exanpl e, but w thout so finding, equitable subordination may be

appropriate if in the aggregate the stock repurchase transactions



resulted in an inpairnment of Montgonmery Ward's capital as defined

by rel evant state corporate |aw.

Accordingly | grant Defendant's notion for a nore
definite statenment under Rule 12(e) on Count |1l of the Conplaint.
CONCLUSI ON

For the reasons set forth above, | will grant Defendant's
nmotion to dismss Count Il of the Conplaint. Count Il fails to
state a claimon which relief can be granted because as a natter of
| aw § 510(b) does not apply to Defendant's C ai m based solely on
recovery on a stock redenption note. I will also grant Defendant's
nmotion for a nore definite statement pursuant to Rule 12(e) on
Count | and Count I11. Mont gonery Ward does not identify the
rel evant facts and factors underlying its request for contractua
and equi t abl e subordi nation and | agree that Defendant is entitled

to nore specificity prior to filing a responsive pleading.

However, | find that both remaining counts plead viable clains.
Di smssal of Counts | and Il under Rule 12(b)(6) is therefore not
war r ant ed.
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a Del aware corporation,

)
)
)
)
)
)
)
)
)
)
)
)

Plaintiff,



)
VS. ) Adv. Proc. No. A-99-560

)
ROBERT SCHCEBERL, an i ndi vidual , )

)

)

Def endant .

ORDER

For the reasons set forth in the Court's WMenprandum
Qpinion of this date, the notion (Doc. # 5) of defendant Robert

Schoeberl to dismiss the conplaint of Mntgonery Ward Hol di ng

Corp., or in the alternative, for a nore definite statenent, is
granted in part. Count Il of the conplaint is dism ssed. The
notion to dismss Counts | and IIl is denied. The notion for a nore
definite statenent as to Count | and Count IIl of the conplaint is

granted. Mntgonmery Ward Holding Corp. is directed to anend its
conplaint to set forth a nore definite statenent in support of
Count | for contractual subordination of the defendant's proof of
claim (C aimNo. 9209) under 11 U . S.C. § 510(a) and Count I[1Il for
equi tabl e subordi nation of the defendant's proof of claim (Caim
No. 9209) under 11 U.S.C. 8 510(c). The anmended conpl ai nt shall be

filed within thirty days fromthe entry of this order.

Peter J. Wl sh
Uni ted States Bankruptcy Judge



Dat e:

January 16, 2001

20



